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MicheleRocawich
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PEOPLEOF THE STATE OF ILLI[NOIS )) STATE OF IWNO!S

Complainant, ) No. PCB03-51 Pollution ControlBoard
) (Enforcement- Air)

DRAW DRAPE CLEANERS,INC., )
anIllinois corporation, )

)
Respondent. )

DRAW DRAPE CLEANERS’ RESPONSE
TO MOTION FOR PARTIAL SUMMARY JUDGMENT

RespondentDraw DrapeCleaners,Inc., by its attorneys,WeissbergandAssociates,Ltd.,

respondsto Complainant’sMotion forPartial SummaryJudgmentandin supportstates:

MITIGATING CIRCUMSTANCES DICTATE FINDING FOR DRAW DRAPES

RespondentDraw DrapeCleaners(“Draw Drapes”)operatesadrycleaningfacility that is

uniquein that its processcommerciallyflameproofsdrapesin acosteffectivemannerthattriples

thelife ofthedraperies.Its processprovidesauniqueandusefulservicethat theStateofIllinois

hasapprovedfor useby schoolsandrelatedentities,andlists DrawDrapesoperationasasource

on theState’swebsite.At issuein this Complaintis emissionsfrom Dryer#2 whichDraw

Drapesinstalledin 1996 to useinplaceof an identicalDryer (i.e., Dryer #1)whichwasdamaged

in afire atDraw Drapes’facility in 1994. The 1994 fire damagedDrawDrapes’physicalplant

andDryer#1 whichwasinstalledin the I960s. Pursuantto theIllinois EnvironmentalProtection

Act (“Act”), 415 ILCS 5/31(2002),Dryer#1 was“grandfatheredin” anddid notrequirea

permit.

After thefire in 1994,DrawDrapesobtainedapermit to rebuildits plant. Dryer #1

whichwasdamagedin thefire wasa 110lb. dryer andDrawDrapesneededa dryerofthatsize

for its operations.Whentheplantwasrebuilt, therewasno recoverydryer availablelarge

enoughfor thesizeofDrawDrapesoperationsandDrawDrapesneededa dryerthesizeof

Dryer#1 to continueits operations.Therefore,DrawDrapesinstalledDryer#2 on aninterim



basisuntil it couldpurchasearecoverydryerin thepropersize. DrawDrapesbelievedthat

becauseDryer#2 wasidenticalto Dryer#1 which destroyedin thefire, it couldoperateDryer #2

withoutviolatingtheAct.

Draw Drapesimmediatelyorderedanewrecoverydryerwhenarecoverydryerin the

propersize(i.e., a 100 lb. recoverydryer)becameavailablein May 2002. Themanufacturer

acceptedDraw Drapes’orderfor thenewrecoverydryerin May2002anddeliveredthenew

dryer (Dryer#3)in lateSeptember2002. Draw DrapesobtainedPermit#02030079, and

installedandbeganoperatingDryer#3 in May2003. SinceDryer#2 replacedanidenticaldryer

damagedin the1994 fire, DrawDrapeshasusedDryer#2 mainly to readydrapesforpressingby

“fluffing.” Theprocessof“fluffing” doesnotemit volatile organicmaterials(VOM) into the

environment. DuringtheperiodDrawDrapesoperatedDryer #2, it hasemittedminimal VOMs

into theenvironment.DrawDrapesoperationofDryer#2 did notviolatetheFESOP.

Significantly, Draw DrapeshashadaFederallyEnforceableStateOperatingPermit

(FESOP)sinceapermitwasrequired,andDrawDrapeshasalwaysoperatedits plantbelowthe

emissionsallowedunderits FESOPPermit#95100005. In fact,Draw Drapeswould haveto

emit an additional1,000gallonsperyearto reachtheemissionsallowedunderits FESOP.

Draw Drapeswasseverelyadverselyimpactedby the1994 fire, rebuilt its plant and

resumedoperationsthatprovideauniqueserviceto thepublic includingschoolsin Illinois.

WhenDrawDrapesresumedits operations,Draw Drapesdid notviolatethespirit oftheAct. In

supportofits motion for summaryjudgment,Complainantrelieson theanswersDrawDrapes

providedto Complainant’sinterrogatories.Draw Drapeshasconsistentlyattemptedto work

with theIllinois EnvironmentalProtectionAgencyto complywith pollution controlregulations

andtruthfully respondedto theallegationsofthis complaint. Draw Drapeshasnotviolatedthe

spirit oftheAct andshouldnotbepunishedforits compliance.

ARGUMENT

Complainant’smotionaskstheIllinois PollutionControlBoard(“Board”) to find that

summaryjudgmentis appropriateon thefollowing countsofthecomplaint:1)CountIV
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allegingthatDraw Drapesconstructedan emissionssourcewithout apermitin violation ofthe

Act; 2) CountV --- allegingthatDraw Drapesoperatedan emissionssourcewithout apermitin

violationoftheAct; 3) CountVII --- allegingthatDraw Drapesdid not install asolventrecovery

dryerwith acartridgefilter in violation oftheAct; and4) CountVIII --- allegingDraw Drapes

did notperformtheinitial emissionstestasrequiredby theAct.

As to CountIV which allegesthatDrawDrapesconstructedan emissionsourcewithouta

permit,DrawDrapesDraw DrapesinstalledDryer#1, a 110lb. dryer, in the 1 960sand operated

it in compliancewith Act until it wasdamagedalongDrawDrapes’physicalplantin 1994.

Forcedto rebuildits plantin orderto continueits operations,Draw Drapesobtainedapermitto

rebuild. To resumeoperations,Draw Drapesneededadryerwith at leasta 100 lb capacityto

replacedestroyedDryer#1. In 1996whentheplantwasrebuilt andreadyto operate,arecovery

dyerthatsizewasnot available. Therefore,DrawDrapespurchasedandinstalledDryer#2

whichwasidenticalto Dryer#1. BecausethedryerswereidenticalandDryer #1 wasdestroyed

in afire andDrawDrapeshadobtainedapermitto rebuild,Draw Drapesbelievedit was

operatingDryer#2 in compliancewith theAct andthat its operatingpermit coveredDryer#2.

As soonasareëoverydryerbecameavailablein thepropersize,DrawDrapesorderedand

installedtherecoverydryer.

As to CountV whichallegesthatDraw Drapesoperatedan emissionssourcewithout a

permit, from thetimeDraw DrapesinstalledandbeganoperatingDryer#2, it operatedit mainly

to “fluff’ draperies.Theprocessof “fluffing” doesnot emit VOMs into theenvironment.

DuringtheperiodDraw DrapesoperatedDryer#2, it hasemittedminimal VOMs into the

environment.RichardZell ofDrawDrapesprovidedaverificationwith DrawDrapesanswersto

complaintattestingto thesefacts.(copyis attachedasExhibit 1). Mr. Zell aversthat: 1) Draw

DrapeshashadaFederallyEnforceableStateOperatingPermit (FESOP)sinceapermitwas

required;2) Draw Drapeshasalwaysoperatedits plantbelowtheemissionsallowedunderits

FESOPPermit#95100005;and3) DrawDrapeswouldhaveto emitan additional 1,000gallons

peryearto reachtheemissionsallowedunderits FESOP.

Mr. Zell’s verification constitutes“evidentiaryfacts”andComplainanthasprovedno

evidentiaryfactssuchasan affidavit to controverttheevidentiaryfactssubmittedby Draw
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Drapes.Unswornandunverifiedstatementscannotbeconsideredon amotion for summary

judgment. Rotzollv.OverheadDoor Corp., 289 Ill.App.3d 410, 161-62,681 N.E.2d156 (
4

th

Dist. 1997); Westv. Deere& Co., 201 Ill.App.3d 891, 900, 559N.E.2d511 (
2

ndDist. 1990).

Unsubstantiatedhearsaystatementscannotbeconsideredin ruling on amotion forsummary

judgment.Laja v. AT& T, 283 Ill.App.3d 126, 136,669N.E.2d645 (1stDist. 1996)(citing

Seefleltv. Milliken NatinalBankolDecatur,154 Ill. Spp.3d715, 506N.E.2d1052(1987). As

such,theBoardcannotconsidertheunswornandunverifiedstatementsofComplainant’s

Counselcontainedin its motion for summaryjudgment.

As to CountVII which allegesthat Draw Drapesdid not install arecoverydryerwith a

cartridgefilter in violation oftheAct, arecoverydryerwith acartridgefilter ofthepropersizeto

replacetheDryerdestroyedin thefire atDraw Drapes’plantwasnot availablein 1996when

Draw Drapeshadrebuilt theplantandwasreadyto operate. Whenarecoverydryer in the

propersize(i.e., a 100 lb. recoverydryer)becameavailablein May2002,Draw Drapes

immediatelyorderedanewrecoverydryer. ThemanufactureracceptedDraw Drapes’orderfor

thenewrecoverydryerin May2002 anddeliveredthenewdryer(Dryer #3) in late September

2002. Draw DrapesobtainedPermit#02030079,andinstalledandbeganoperatingDryer #3 in

May 2003.

As to CountVIII whichallegesDrawDrapesdid not performan initial emissions

test,DrawDrapesdid not performanemissionstestwhenDraw DrapesbeganoperatingDryer

#2 asareplacementfor Dryer#1 whichwasdestroyedin the 1994 firebecauseno commercial

emissionstestwasavailableatthattime. Moreover,DrawDrapeshashadaFederally

EnforceableStateOperatingPermit(FESOP)sinceapermitwasrequired,andDraw Drapeshas

alwaysoperatedits plantbelow theemissionsallowedunderits FESOPPermit#95100005. In

fact,Draw Drapeswouldhaveto emit an additional 1,000gallonsperyearto reachtheemissions

allowedunderits FESOP. As statedabove,DrawDrapesverified this factandComplainantdid

not controvertthisproperlysupportedmaterial fact
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Complainant’sunsupportedallegationsaresimply notsufficientto supportits motion for

summaryjudgment,andDrawDrapeshasconsistentlyactedin amaimerthat demonstratesits

intentto conformwith thespirit oftheAct.

CONCLUSION

Fortheforegoingreasons,theIllinois Pollution ControlBoardshoulddeny

Complainant’smotion for summaryjudgment.

DRAW DRAPE CLEANERS, INC., an
Illinois corporation

By:____________
Oneoftheir attorneys

Ariel Weissberg,Esq.
JohnH. Redfield,Esq.
MicheleMaryRocawich,Esq.
WeissbergandAssociates,Ltd.
401 S. LaSalleSt., Suite403
Chicago,IL 60605
312/663-0004
FAX: 312/663-1514
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